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COMES NOW, the Respondent, Twin Lakes Rathdrum Creek Flood Control District No.
17 (the “District”), by and through their attorneys or record, Barker Rosholt & Simpson LLC,
and hereby submit this brief in response to Petitioner Sylte’s Opening Brief.

L STATEMENT OF THE CASE

This case involves an appeal by the holder of a natural flow water right, Petitioners
Gordon, Susan, and John Sylte and Sylte Ranch Limited Liability Company (“Sylte”), from a
decision of the Idaho Department of Water Resources (“Department” or “lDWR”) upholding
Instruction to the Water Master for Administration of Rights on Rathdrum Creek and amending
one portion of the Instructions to limit Sylte’s water right to the total annual diversion volume
authorized by the Decree for this right issued in a 1989 adjudication of the Twin Lakes Basin
(Case No. 32572). Sylte secks a determination that their natural flow right entitles requires the
Department to release water stored in the Twin Lakes over and above the natural inflow into
Twin Lakes. Sylte’s challenge would harm the storage rights of Twin Lakes Rathdrum Creek
Flood Controi District No. 17, Respondent herein.

IL NATURE OF THE CASE

This case involves Sylte’s administrative challenge to a decision of the Director on how
to administer water in the Twin Lakes Basin. The legislature has entrusted the Director with
considerable discretion to distribute water from natural water courses. Idaho Code § 42-602. To
be sure, that discretion must be exercised within the bounds of the law. In re: SRBA, Case No.
39576, Subcase 00-91017, 157 Idaho 385, 393, 336 P.3d 792, 801 (2014) (Basin Wide 17) (“he
must follow the law”). In this case, Sylte does not allege that the Director has abused his
discretion but contends the Department did not follow the law in the form of the prior decree

when it issued the Instructions.
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IIL STATEMENT OF FACTS AND COURSE OF PROCEEDINGS
A. Statement of Facts.

The District relies on the other parties to the appeal to recite the facts relevant to this
appeal. However, the District wishes to make clear to the Court its interest and how it would be
impacted by Sylte’s appeal. The District holds Water Right 95-0973. R. 001394. This right is
what the Department and the 1989 Decree refers to as the “third block of storage.” Jd. That “third
block of storage” occupies the space between elevations 6.4 and 10.4 on the staff gauge of the
Twin Lakes outlet control structure. Id. Below that is the space held by Twin Lakes
Improvement Association between elevation 0.0 and 6.4 feet on the staff gauge by Water Right
95-0974. Id. Beneath those two blocks of storage is the natural lake storage between the bottom
of the lake and elevation 0.0 on the staff gauge. R. 001393.

The main tributary to the lake is Fish Creek. R. 001392. The main outlet is Rathdrum
Creek. Id. Water released from the outlet structure flows down Rathdrum Creek. Id. Sylte has a
natural flow right for stockwater from Rathdrum Creek at the rate of 0.07 cfs and with a volume
of 4.10 AFA. R. 001393. Critically, Sylte has no storage right. R. 001394,

The District has the right and duty to provide for the protection from floods and
conservation of water by doing, among other things, repair of the banks of the Creek. Idaho Code
§ 42-3115(14). Rathdrum Creek is not in good shape — there are a number of known leaks. The
1989 Decree recognized that conditions had substantially changed in Rathdrum Creek in the
prior century. R. 001395-96.

Sylte argues that the Department’s Instructions are in error because they do not authorize
release of water from storage in excess of the natural inflow to the Twin Lakes. The consequence

of this argument would require the Water Master to deliver water previously stored for the
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benefit of the District under Water Right 95-0973 and the right of Twin Lakes Improvement
District, Water Right 95-0974.
B. Course of Proceedings.

The District will rely on the other parties to the appeal to provide the appropriate detail
on the course of proceedings as the District was not highly active in those proceedings.

IV. ADDITIONAL ISSUES PRESENTED ON JUDICIAL REVIEW

Whether Sylte’s argument that they are entitled to administration of a constant flow
would require a release of water stored by the District which is private water not subject to
appropriation?

V. STANDARD OF REVIEW

Judicial review of a final decision of the Director of IDWR is governed by the Idaho
Administrative Procedure Act (“IDAPA”). Under IDAPA, the court reviews an appeal from an
agency decision based upon the record created before the agency. Idaho Code § 67-5277. The
court shall not substitute its judgment for that of the agency as to the weight of the evidence on
questions of fact. Idaho Code § 67-5279(1).

A reviewing court “defers to the agency’s findings of fact unless they are clearly

erroneous,” and “the agency’s factual determinations are binding on the reviewing

court, even when there is conflicting evidence before the agency, so long as the

determinations are supported by substantial competent evidence in the record.”

A&B Irrigation Dist. v. Idaho Dep’t of Water Res., 153 Idaho 500, 505-06, 284

P.3d 225, 230-31 (2012). Substantial evidence is “relevant evidence that a

reasonable mind might accept to support a conclusion.” In re Idaho Dep’t of

Water Res. Amended Final Order Creating Water Dist. No. 170, 148 Idaho 200,

212, 220 P.3d 318, 330 (2009) (quoting Pearl v. Bd. Of Prof’l Discipline of Idaho

State Bd. Of Med., 137 Idaho 107, 112, 44 P.3d 1162, 1167 (2002)). The Court is

bound by an agency’s factual determinations “even where there is conflicting

evidence before the agency, so long as the determinations are supported by

substantial competent evidence in the record.” Eddins v. City of Lewiston, 150

Idaho 30, 33, 244 P.3d 174, 177 (2010).

Rangen, Inc. v. IDWR, 159 ldaho 708, 367 P.3d 193 (2016).
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The court shall affirm the agency decision unless it finds that the agency’s ﬁndings,
inferences, conclusions or decisions are: (a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency; (c) made upon unlawful procedure; (d) not
supported by substantial evidence on the record as a whole; or (e) arbitrary, capricious or an
abuse of discretion. Idaho Code § 67-5279(3); Rangen, supra. Further, the petitioner must show
that one of its substantial rights has been prejudiced. Idaho Code § 67-5279(4); Rangen, supra.
Even if evidence in the record is conflicting, the court shall not overturn an agency’s decision
that is based on substantial competent evidence in the record.\ Barron v. IDWR, 135 Idaho 414,
417, 18 P.3d 219, 222 (2001). The petitioner bears the burden of documenting and proving that
there was not substantial evidence in the record to support the agency’s decision. Payette River
Property Owners Assn. v. Board of Comm ’rs., 132 Idaho 552, 976 P.2d 477 (1999).

VL ARGUMENT

A. Sylte’s Claim for Delivery of Water Would Require Delivery of the District’s
Private Storage Water Contrary to Idaho Law.

It is important to understand that Sylte is asking this Court to require the Department to
deliver more water to their Water Right 95-0734 than there is natural flow water available. The
Department’s Instructions require delivery of all the natural flow enteriné the Twin Lakes
necessary to provide Sylte’s stockwater right and no more. The Department correctly recognized
that the 1989 Decree determined that Sylte’s water source was natural flow, not storage water. R.
001393 and 00199. The 1989 Decree did not award Sylte any storage. R. 001399. As a
consequence, Sylte can only have that water which derives from the decreed source and no other.
Rangen, Inc. v. IDWR, 159 Idaho 708, 367 P.3d 193 (2016) (right limited to Martin-Curren
Tunnel and does not extend to other springs not described in the decree). If Sylte had wanted

their source described as storage water they should have made that claim in the adjudication. Id.
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at 806, 367 P.3d at 201; Black Canyon Irr. Dist. v. State, Docket No. 44636 (January 2, 2018).
They did not.

A storage right is a water right that entitles the right holder to hold water in a reservoir to
meet the decreed needs. American Falls Reservoir Dist. No. 2 v. IDWR, 143 Idaho 862, 878, 154
P.3d 433, 449 (2007). A storage right is a vested property interest. Id. This vested right is entitled
to protection by the Department. The Instructions appropriately recognize that to require release
of something other than natural flow would impair the storage rights. R. 001399.

The District believes this case is controlled by the decision of the Supreme Court in
Washington County Irr. Dist. v. Talboy, 55 Idaho 382, 43 P.2d 943 (1935). Talboy involved a
dispute over the rights to water stored in Crane Creek Reservoir. In resolving that dispute, the
Court clearly laid down the rule of law with respect to water stored in a reservoir. The court
explained:

After the water was diverted from the natural stream and stored in the reservoir, it

was no longer “public water” subject to diversion and appropriation under the

provisions of the Constitution (article 15, § 3). It then became water “appropriated

for sale, rental or distribution” in accordance with the provisions of sections 1, 2,

and 3, art. 15, of the Constitution. The waters so impounded then became the

property of the appropriators and owners of the reservoir, impressed with the
public trust to apply it to a beneficial use.

No one can make an appropriation from a reservoir or canal for the obvious
reason that the waters so stored or conveyed are already diverted and appropriated
and are no longer “public waters.” Rabido v. Furey, 33 Idaho 56, 190 P. 73
[1920].
55 Idaho at 389-90, 43 P.2d at 945-46; Accord Rayl v. Salmon River Canal Co., 66 Idaho
199, 208, 157 P.2d 76, 80 (1945) (“stored water having been diverted from and taken out

of the natural stream is no longer public water.”)
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Sylte’s demand to release water from the “block of storage” above the natural inflow
violates the principles of Talboy. Those stored waters are the property of the storage right
holders. Sylte’s attempt to expand their source of water beyond natural flow to include stored
water that was not described in the prior decree violates Rangen and Black Canyon. Their
petition should be denied.

VIL ATTORNEYS FEES

The District requests an award of attorneys fees and costs under Idaho Code § 12-117(1)
and (2). Sylte’s position that it is entitled to release of storage water to satisfy the natural flow
rights violates well established Idaho law, particularly Talboy, supra and Rangen, supra. Hence,
the District is entitled to attorneys fees. See Rangen, Inc. v. IDWR, 159 Idaho 798, 812, 367 P.3d
193, 207 (2016).

VIIL CONCLUSION

Sylte’s Petition should be denied. The Instructions and Order approving the Instructions
should be affirmed. The District should be awarded its costs and fees.

DATED this 9% day of February, 2018. |

BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Twin Lakes Flood Control District
No. 17
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